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I. - INTRODUCTION
N On October 14, 2002, the Department of bducanon (“Kespondent”) received a
request for a due process hearing under Hawaii Administrative Rules (“HAR™) Title 8,
‘Chapter 56 (“Chapter 56) from - - --—m, by and through his mother ¢ |
(collccﬁvcly réferred to s “Petitioners™). A prehearing conference was held on November 4,
2002, and attended by Keith H.S. Peck, Esq., attorney for Petitioners, and Lotuo P.V. Beamer,
Esq. aﬁorncy for Respondent. At the prehearing conference, the parties agreed to reschedule
the hearing 1o December 11 and 13, 2002, and extend the dste for the issuance of the final
decision to December 31, 2002,

On December 11 and 13, 2002, the hearing was conducted by the undersigned

Hearings Officer. ¢ : . s was present, and Petitioners

were represented by Mr. Peck. Respondent’s representative Joseph Kernan was present and
Respondent was represented by Mr. Beamer. At the end of Respondent’s presentation,



Respondent moved to dismiss Petitioners’ request for due process hearing. After hearing
arguments Irom DO Parties, e mouon was denied. reUnoners ten raoved Ior a directed
verdict. Afier hearing arguments from both parties, Petitioners’ motion was denied.

At the close of the hearing, the parties requested the opportunity 1o file written briefs,
incorporating a closing argument. The parties agreed to file the briefs on or before December
27, 2002. On Dccc;nbez 27, 2002, Respondent filed its Closing Statement. Petitioners filed
their Closing Brief on December 30, 2002. The parties agreed to extend the date for the

issuance of the final decision to January 13, 2003.
Having reviewed and considered the evidence and arguments presented, together with

the entire record of this proceeding, the Hearings Officer renders the following findings of
7fact, conclusions of law and decision.

II. FFACT
1. e ecemmvmee = ) attended i .» at Respondent’s expense

during his fourth and fifth grade years. ~ =~ Clementary School was s home
school to the sixth grade, an¢ .~ School is home school for the
seventh grade. was diagnosed with Attention Deficit Hyperactivity Disorder and
Specific Learning Disability. . e L

2. B continned at ) for his sixth grade year, and at an
Individualized Education Program (“IEP™) meeting on January 7, 2002, the IEP team
(“Team”) agreed that | should continue a* . 3chool for his sixth grade year, and
“comtinue to January 7, 2003 (the first semester of seventh grade year). This was
based on the information avaihblc to them indicating, that required special education
services all day. “The Team agreed that . needed Extended School Year (“ESY™) for
summer only, and that the after school social skills program should continue for the 2001-
2002 school year. The Team was to meet on January 28, 2002 to rcv1cw the school level
functional behavioral assessment and develop a behavior plan. An additiona] meeting was
planned for March 11, 2002 to discuss “what is best for ©  next year”. Mr. and Mrs.

. (“Parcuis”) aniended this meeting. _ '

3. - The Present Levels of Educational Performance (“PLEP”) focused on ~

behavior. A copy of the PLEP in January 7, 2002 IEP, as well as the Annual



Measurable Goals, are attached hereto and incorponted herein by reference as Appendix

“A®. It is noted thar “[p]arent agrees with that was stapd in the PLEP”.
4. s January 7, 2002 IEP has six stndard areas where measurable annual

goals and benchmark/short-term objectives are listed. Progress is reported quarterly unless

noted.
5. The meeting notes for the March 11, 2002 IEP meeting indicate that the Team

agreed that would continue at ', School for the duration of his current IEP
(January 7, 2003), including summer session. The notes also state thar Parents, who were
present at the meeting, agreed to visit ') School (¢ T 7Y with

2 August 2002, The “** 3mdent Services Coordinator (“SSC”) was
to contact Parents as to the exact dates, as ! | would be on summer'brcak

until the end ;)f August. i s SSC was present at this meeting, along with

participants from . _ _'School anc ~ school.
6. On April 9, 2002, the Team held an IEP meeting with participants from

) ] T Elementary School and Parems. The meeting

notes indicate that . ) ] School stated that they were able to offer a

- free appropriate public education (“FAPE") 1o " for summer ESY, but that Parents
_ indicated thar they wanted ESY 1o be at "» School. The meeting notes further state:

After discussion, there was no agreement. Parents do not accept

provision of ESY at : . because of the uncertainty of

staffing to meet . needs at this tirge. Parents’ acceptance of

ESY at’ _ is pending. Parents agree to inform ' i (via

SSC) of their decision by Monday, April 15, 2002.
The meeting notes aiso state that behavioral Concerns Were minimal Tecenuy, and
that his behavior in the after school program improved since he was moved to an older group.
‘The Team agreed that was progressing satisfactorily per his IEP.

7. On April 9, 2002, ;, Principal at « Elementary School
issued a Prior Written Notice of Department Action (“Prior Written Notice™) which stated
that ESY at SO N ) oF ! -+ Schoal for summer 2002 was Respondent’s
nffor nf a FAPE  Tha Prinr Wrirten Narica alen atatec that tha summer nrnoram at

" School was also considered, but rejected because . sand . school

were able to provide ESY for summer 2002.



Lastly, Parents stated that it was their feeling, (and that of “chool) that
School was bcst. suited 1o meet ‘s needs at that time, and therefore, Parents were giving
Respondent ten days notice that it would be moving, 0. " School for the 2002-
2003 school year. Parents did not request tuition reimbursement. _
13. By a letter dated Scptember 5, 2002, Respondent requested that an IEP

meeting be scheduled to go over Parents rejection of the January 7, 2002 IEP. The lemer also
stated: “[i]f you have voluntarily decided to movc’ to for the 2002-03 school



